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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

Ms. Elizabeth McLain 
Secretaiy 
Vermont ~ency ofNarural Resources 
J 03 South Main Street -
Center Building 
Waterbury~ Vf 05671..0301 

Dear Madam Secremy: 

SEP 16 am 
CIF'FlCEOF 

WATEJt • 

Thank you for your August 1. 2003. letter to Acting Administmor Marlamic L Horinko, 
regarding the Conservation Law Foundation~s (CLF) petition ailing yoW' Ag~cy to dete!mine 
rhat stonn water discharges to four impaired brooks in Chittenden County contribute to Jcnown 
violatiOll$ ofV eimo~s water quality sumdards (WQS) and therefore require National Pollutant 
D~ Elimination System (NPDES)pcanits. You•ve asked for guidance ft6m tho 

EnviroJUilental Protection Agency (BP A) on several issues related tO peunits for (fucbarges to 
impaired waters. Our responses to each of your questions are enclosed. -

Thank you for sharing your concerns' on these issues. Please coiitact me if you wish to 

discuss thiS matter further. or have your m:ff call James A. Hanlon. Director, Office of 
Wastewater Manageme.n1. at {202) 564-0748. 

Enclosme 
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ARSWERS TO QUESTIONS RAISED 

I. · f11JJere the receMng waur does not meet watu quality standards and_ajmaT TMDL has not 

been completed. doe.r section 402{p){1){E) of the Clean Ware:r Act require t!,at every storm water 

dircharge that centatns a meanJrab1e and detectable amowir of the pollurant, including 

background levels of sedimrnt, causing impairment to receive a NP DES permit? Or has EPA 
identified a _subset of storm warer discharges that require NPDES pennft.J? If s-o, what crliela 

are wed to identify rhis subset of dtscharges? 

Clean Water Ar;;. (CWA) section 402(p)(2)(E) does not automatically require all starm 

~ disch.arg~ that con~ measurable pollutants and discharge into impaired waters to obtain 
NPDES permits. Rmher, this s~on establishes a designation authority under which the 

peanhting agency may make case--by-case detenninations of the need·for an "NPDES permit. The 
designation authority under § 402(p X2)(E) is a valuable tool in the regulatory toolbox to protect 
water quality. During the first phase of the storm wa:ter program Ullder the 1987 amendmc:nts, 

§ 402(p X2)(E) ensured that hign priority storm water sources, in addition to industrial activities 

and large and medium .. sized·municipalities, could be regulated with NPDES permits. To our 

lcncrwl~ge. the deSignation authority was not widely used during the firrtpbase, except for 

filling "don.ur holes., in the scope of coverage of municipal separate storm sewa systems {MS4s) 

·in urban meas. EPA .and the stakeholders [mcluding States) participating in developme.trt of the 

second phase regulations recognized the continuing importance of tho designadon anthori.1y to 

proteCt Water quality. The new regulations maintain the designation authority "to assure 
·progress" toward artaimrieat ofwater quality·standmis in a watersbed. 64Fed. Reg. 68722, 
68_781 (Dec. 8; 1999). EPA vigorously d.efendedretain;ng 'this de$ignation authority and was 

upheld in challenges to the second phase regulations. Enyironmen1al Defense Ceriter.· et aL v. 

~ 319 F.3d398, 444 447 (9m Cir. 2003). 

Neither the CWAnorimplementing regulations impose anon-discretionary duty to 

designate souroe-s. However, an. agency should act reasonably in its exercise of discreti.bo to 

desig:nate (or not) sources bas~ on available information and relevant considerations. EPA does 
• not int=:pret the regulations to require designation (for NPDES permits) of evczy storm water 

disch.atie to an impaired water with a m~le anq detectable amount of the pollutant causing 
the i:mpainnent. However, 40 C.F.R. § 122.26(a)(9) requires a permit to be ob~d when, on a 

case-by-case basis, the pennitting authority deteim:ines that a storm water discha:rge is 

coTttrlb,uting to a violation of a water quality standard or is a significant c_antrlbutor of polh:rtants 

to wat;ers of the U.S .. Of course, both indMdual and general NPDES permits are options for 
,.c.oirtrol ofpollutam dis~es from designated storm water dJsclwges: 

In response to the second part of your questioo, EPA bas not identified a subset of storm 

watet discharges thai require NPDES pemlits. other than the additional MS4s and the smAller 

construction sites i:o the second pbase regu.lanons. In the Report to Congress preceding those 

regulations. EPA catee-orl:z.ed and characterized the rC.mainiog UDiegulated point sources of storm 

water and concluded that only certain of those sources within any particular category warranted 
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regulation under NPDESt and only on a localized basis~ to pro~ water quality .. Beyond the 

sources identified in the first and second phase regulations, EPA anticipated that NPDES 

agencies (mcluding EPA in. some States) would reasonably exercise the authority to desienate 

a~onal sources as llecessary u:> protect water quality. 

In a 1990 Agency guidance document supporting 'desienafion under the first pb.ase 

regulations. EPA did identifY a variety of circumstances where storm water souroes to imp~ 

water3 should be considered for designation.. (The guidance document did not identiiY ucriteria" 

beyond those identiiied in the CWA) Among other things, the guidance notes that 1he reports 

that States generate \lllder CWA section 305(b) would provide a critical souree of infonnation 

for making designation determinations. The guidance aJso reconimends that designation is 

appropriate as soon as the advetSe impacts from storm water are recogniZed. In some sitUations 

there may not be enough information to detenninc the call)e of impairment or to identify storm 

water sources that conmoute to the water quality standards violation. But where such · 

infomwion exists. NPDES permits should J;e required for'storto water cliscJlar&eJ found to be 

contributing to standards violations. EPA has not de:fined a threshold level of pollutant 

contribution that would nigger· such a find in~ but it would bt;. reasonable to require permits !or 

discharges th.a1 contribute more than de minimiS amotmts ofpolluta.Dts identmed as the cause of 

impail:mcnt to a water body. 

:z: Where the receiving waru dcu not met/ water quali~JJ.rtandardr and prior to the final · 

irpprova/ of .a TMDL·dou section 303(d) ofrhe Clean Water .A.ct, or al1)1 ride ismed tJJereundet, 

prohibit a new diScharge and/or rei.s.ruance of a petmit for an extrring discharge unrU a TMDL 

ucomplet~? 

EPA docs not inteipretthe CWA or its implementing regulations to contain an absolute 

prohibitiou-against the issuance of a PQrmit for a .new or existing discharge tO ·an impairod water 

in the. absence of a TMDL. Rathert discharges are to be evaluat.ed on a ~e·by-case basis to 

determine if the discharge would cause or contribute to a violation of~r quality standards. "A 

pcnnit may. be issued if the discharge will not cause or contribute to a violation of standards ~ 

eonvmely, must be denied if1he discharge would cause or contribute .to 'such a violation. See 40 

C.P.R..§§ 122.4{d), (i). There are at leamthree situations in which EPA believes pe.tmits for 

discJutrges into impaired waters may be issuW consislent with ~ federal regularlons prior to 

TMDL development: first, where the discharge does not contain~ pollutant for wbieh the water 

is impaired; second, in circumsta.tices involving non-bioaccumulative ~d non.:.persistent 

pollutants, where the pei'Illit contains effluent limits that are at or below eith.er the numeric 

criteria or a quantificatio~ of a nm:rative water quali'ty criterion such that tho effl~t will not 

increase the pollutant concentration in the waterway; and ~· where the increased load is offset 

by load reductions from other sources discharaiD,i to the .impaired segment 
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· 3. In a nonde/egated :stare, dou EP~ a.r pm1 ofit.r NPDES pennirring respon.rtbilitiu, f.rsue. 

NPDES permits for discharges of storm watu to l:mpairtd watus fn addition to the Phase 1 
industrial pmntts or Phase I and D eroston pt.rmir:r? If so, 

. ' 

a. What are EPA's rt.chnical requirements for .rtorm water treatment practicer? 
b. How does EPA de.termlne any appropriate water qualiry based efjluentlfmirfor !he 
discharge and is rhi.r limit e-xpressed aJ a :SMP or a numen'callimit? 
c. Under what conditioru does EPA authorize new stonn water pt.rmits and remw 
extning Jtorm water permits di.sdiargfng to rec~"iving waters rhar currently fail to meet 
wafer quality standanh? 

. 
( 

In a state that is not Wihorlzcd to administtr the NPDE9 p~t program (e.g., 
Massachusetu or New Hampdllre)) EPA is the pemrlttine 8.111hority and would make the 
determination under 40 C.F .R § 122.26(a)(9) wheth~ a storm water discharge is contributing t.o 
a water quality standards -violation or is a significant contributor of pollutants. To date, EPA 
~gion I (Which issues ,penniu in Massachusetts and New Hampshire) has not designated 
specific. additional sources under Section 402(p)(2)(B)j although Region I recently re .. isslJed an 
NPDES general pemtit for industrial s:tonn. wa• that contains a "sector" for designated 
discharges ln the event R_e:g:ion 1 were to ma:ke sUc:.h a de_signation (or designations). We expect 
tb.a:t water quality-hued e£flucnt ~ons in NPDES p~tS ftrr designated stoiril water 

disoharges would be e.xpressed in most cases as best manage~ practices because of the 
difficulty of establishing :numerical effluent limits . . As descc."beq in response to question -#2 
abov~. new discharg~ of sun:m WBtei: to impaired~ may be pennitted in certain 
circumstance$~ Existing discharges of sroml. W3ter to impaired water! may also be pemilit.ed · · · 
with conditions imposed to ensure that suoh discharge will no longer cause or contn"bute tolnon-
artainrncnt of a water quality standard. For instances where EPA is the pennittmg authority. the ~ ( 
~y ~ qonsidt;r other water quality-protections that a:re already in place at .a particular 
source whm determining whether to designate that p&nieular .so\UU under CW A 402(p )(E), a.s 
well a.s when to make sucb a designation (or a permit application d~adline) effective. Vigorously 
implemented controls that othenvise might be 'voluntary' may provide a reasonable basis to defer 
designation of a pmicular source. . 

4. We un4usrand that EPA and state programs work differently iri: that EP .A issut.! a permit that 
-complies wtt!t the Cle~ Water Act and then "derermtnu whether there f.r compliance with the 
watt.r quality standards, whfle Vermont, when u.ndng a pmnf.t, murr de:tenni~ thai there ~ and 
wfll be CDmplfanct with standards before tht permit is is.med We are aware ofsiJutJiions ht 
Regtorr I where EPA. has issue.d NP DESpermi~ and simultantously irsued an e'liforcement orl:kr 
against the pmnlrtte for faWng to mee.t water-quality .rtandmdr with the order cunJainJng a 
compliance schedule. Hcrw dou EPA 's approach to permitting afftct EPA's answer~ to the 
abo11t qut.rtlcrrzs? · · 

It _is comet that EPA issues NPDBS permits with limits to ensure that tecbnology~based 
and Mter quality-based requirementS are met; .il:respectivc of wberheT the permittee can 
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~tely comply with the requirements. When legally pennissiblo) EPA may include a 
compliance .sChedule in the pemlit itself; in other circumstances, EPA may incorporate a 
compliance schedult into an administrative order issued simultaneous with or soon aftei permit 
issuance. The nature of the permitting approach does not affect EPA's answen to the questions 
abov~. · 

5. Wlwr is EPA '1 po.ritlon on the assertion .by CLF that "Wikss the discharges idenl!fied in 
CLF's petition are required to obtain NPDES permits through appropriate regulatory action 
unt:ler 402(p)(2){E), Vermont will be at risk ofWitMrawal oftht NPDES delegation pw-.ruant to 
40 CF.ll. §§ 12J.63 and 123.64. ''? 

We do not agree with CLF's characterization of the consequences of Vermont's failure to 
teqUire permiu oftbe discharges ide.Qtified in CLF~s petition. Program withdrawal is a highly 
unusual action that may occur when a State program ~ longer complies with the requirements of 
section 402 of1hc CWA and 40 C.F.R Part 123, and the state fails to take corrective action. 
Furth~, program ~wals occur:only after t1ie conclusion of withdrawal proceed.£nas
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which the party seeking· withdrawal ofa$1C's program will have the burden ofcomi.ng forward 
with th& evidence in a hearing held pursuant to 40 C.F.R. § 123.64. EPA typically works With 
states to help identify and coaect program. deficiencies so that withdrawal is wmecessazy. 
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